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	Agreement with Consideration
	A bargain for exchange of consideration between competent parties who are mutually bound by that bargain.  Competent parties are free to establish the value of consideration, absent fraud, breach of warranty, or mistake.

Elements:

a) Competent parties

b) Bargain

c) Consideration

Forbearance to a legal right is a consideration.
	No bargain

Parties not competent / aware of bargain 

Forbearance to something that was not a legal right 

Gratuitous promise / gift

   •  Conditional gift that benefits promisor

   •  Forbearance to a legal right  

Illusory Contract  / No mutuality of obligation

   •  Good faith actions (can be implied by exclusivity, among other things)  

Pre-existing duty

   •  Agreement to a modification of a pre-existing duty (new contract)

Statute of Frauds

   •  Partial performance, reliance

   •  Leading object (main purpose) rule
	Expectancy (compensatory) damages
	Mitigation of damages

   The non-breaching party must take reasonable measures to mitigate the loss. He is only obligated to contract for a substantially similar contract. In doing so, he is not required to expose himself to risk, humiliation, or expense. He may not expend way beyond what is reasonable; thus incurring additional other loss (see incidental damages).

	Promissory Estoppel
	Occurs when a promisor makes a promise which they should reasonably expect to induce action or forbearance on the part of the promisee or a third party, which does induce such action or forbearance.

Elements:


	Gratuitous promise / gift

Unreasonable reliance

Conditional or indefinite promise

Termination date on promise

Illusory promise

   •  Counter defenses are circumstantial; to be determined by trier of fact.


	Reliance damages

Compensation to the extent necessary to avoid injustice.


	Factual determination based on what's reasonable between parties at the time promise was breached.

	Unjust enrichment
	A person who has been unjustly enriched at the expense of another is required to make restitution to the other.

Elements:

  •  Benefit conferred

  •  Intended for beneficiary

  •  Acceptance or implied retention

  •  Implied payment is expected

  •  Promisee's detriment does benefit promisor


	Gratuitous promise / gift

   •  Retention of a benefit that promisee cannot avoid receiving and is powerless to give back  / Conditional gift

Lack of mutual assent / understanding

   •  Implied in fact contract / nature of the relationship

No acceptance (non-possession)

   •  Acceptance of a partial performance / Implied promise to pay (acceptance gives rise to implied promise to pay).

No benefit

   •  Defendant requests and then does not use it; still a benefit

Conferred benefit without the ability to object to it (intermeddler)

   •  Has the ability to object and doesn't

Keeping the benefit is not unjust

   •  For trier of fact to decide

Statute of Frauds

   •  See AwC
	Restitution damages / quantum meruit

Value of services provided less payments for services that have already been received.
	

	Moral obligation
	A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
	Gratuitous promise / gift

Humanitarian act

Promisor's right to limit consideration

No time to think about promise / conferred in the heat of the moment

Promisor is not unjustly enriched

Value is disproportionate to benefit

   •  Counter defenses are circumstantial; to be determined by trier of fact.

    
	Reliance?

Factual determination based on what's reasonable between parties at time promise was breached
	

	Warranty 
	Express warranty:

•  Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain, and any description of the goods which is made part of the basis of the bargain.

Implied warranty:

•  Fitness for a particular purpose

   •  Purchaser intends to use goods for a particular purpose

   •  Seller has reason to know of this particular purpose

   •  Buyer relies on the seller's skill / judgment to furnish goods suitable for the particular purpose

   •  Seller has reason to know that the buyer is relying on such skill or judgment

• Merchantability

   •  A warranty that goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.

   •  Goods to be merchantable must at least be such as are fit for the ordinary purposes for which such goods are used.
	Express warranty defense:

   Seller refutes presumption by proving buyer had actual knowledge of his own about the goods and inspected them prior to purchase or waived right to inspect goods prior to purchase.

Implied warranty of fitness defenses:

   No reliance on seller

   Buyer has his own knowledge or experts

Implied warranty of merchantability defenses:

   Examination of the goods, sample, model

   Refusal to examine with regard to defects which an examination ought to have revealed

   •  Counter defense to warranty:  If defect is not discoverable, buyer wins.
	
	


Statute of Frauds:

   •  Certain oral agreements are not enforceable under the Statute of Frauds.


To charge a personal representative, upon any special promise to answer for damages out of the personal representative's own estate

 
To charge any person upon any special promise to answer for the debt, default, or misdoings of another


To charge any person, upon an agreement made in consideration of marriage


Upon any contract for the sale of lands, tenements, or hereditaments, or of any interest in or concerning them


Upon any agreement that is not to be performed within one year from the making thereof


To charge any person upon any agreement authorizing or employing an agent or broker to purchase or sell real estate for compensation or commission


To charge the estate of any deceased person upon any agreement which by its terms is not to be performed during the lifetime of the promisor

   •  Counter defenses to statute of frauds:  Partial performance, leading object rule.  What is the main purpose of the promise or contract?

Damages

Four possible impacts of a breach of AwC

Deprive party of value of performance:

Loss of Value

Cause other loss (incidental or consequential):
Other Loss  (Other loss = incidental damages + consequential damages, so OL = ID + CD)

Create chance to reallocate resources:

Loss Avoided

Preclude further cost of performance:

Cost Avoided

Damages = LoV + OL - [LA + CA]  or D = LoV + [ID + CD] - [LA + CA] 

Buyers cost to cover =  

Cost of performance / cost of work is the proper measure of damages, not cost subsequent to completion.

Executory contract:

Difference between contract price and actual market value of property at time and place of breach of contract.

Damages = CP - MP

Consequential damages:

Are those that naturally result from the breach.

Must be foreseeable and probable at the time of contracting.

Buyer's consequential damages resulting from the seller's breach include:

any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise, and

injury to person or property proximately resulting from any breach of warranty (§2-715).

Incidental damages:

Are those that arise while attempting to minimize the loss sustained.

Buyer's incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation, and care and custody of goods rightfully rejected, any commercially reasonably charges, expenses, or commissions in connection with effecting cover and any other reasonable expenses incident to the delay or other breach.

New business rule

 •  Lost profits are recoverable provided proof of loss, proximate cause (loss flows directly from breached agreement and is foreseeable), basis for computation (proof of rational basis for calculating profits).  Profits may be too speculative to be recoverable.  All that may be required for recovery in some courts today is "a reasonably certain factual basis for computation of probable losses."

