Contracts Outline

Fall 2009


I. Theories of Obligation (and associated remedies)
a. Agreement with Consideration (expectancy)
b. Promissory Estoppel (reliance)

c. Unjust Enrichment (restitution)

II. Agreement with Consideration – a (1) bargained-for exchange of (2) consideration (3) entered into by two or more competent parties
a. Elements

i. Bargained-for exchange – a trade of a promise for a promise, a promise for a performance, or a performance for a performance
1. Both parties must be competent, mature, and able to understand the obligation and/or responsibilities they are assuming (Dougherty)

2. Both parties must be aware that there is a negotiation in process (Baehr)

3. Lack of any form of negotiation implies that there is no consideration (Dougherty)
ii. Consideration – an act(s) or item(s) that is promised or given in exchange for another act(s) or item(s)

1. Parties are free to set the value of their own consideration (Hardesty)

2. Forms of consideration (Restatement 25)

a. Act – a performance

b. Promise

i. Unilateral – one party offers a future promise upon the other meeting its condition of item or performance

ii. Bilateral – both parties offer future promises to each other

c. Forbearance – voluntary abstinence to a legal right (Hamer)
i. Must be bargained for (Baehr, Neuhoff)

ii. Not valid if forbearer had no legal claim or right to that which is forbore (Springstead)

d. Creation, modification, or termination of a legal relationship

iii. Competent parties – being of sound mind and maturity sufficient to appreciate the obligation and/or responsibility being assumed

1. Agreements are void if at least one of the parties is not competent (Hardesty)
2. Parties are free to set the value for their own consideration and cannot later withdraw from performance because they believe that their own consideration was inadequate (Hardesty)

3. Agreements are void if there is:

a. Fraud

b. Duress

c. Misrepresentation

d. Mistake

b. Defenses

i. Gift

1. Unbargained for conferral of benefit that is not enforceable (Dougherty)

2. EXCEPTION:  Conditional gift

a. A gift that a party promises to give if its condition is met

b. The condition must be beneficial to the promisor (Maughs)

ii. Illusory Contract – an agreement that gives one party sole discretion over its execution

1. No mutuality of obligation (De Los Santos)

2. EXCEPTION: Good faith

a. Exclusivity – where the parties have sole obligation to the other (Woods), since neither party benefits if one does not perform

b. Reliance – where one party relied on the other party’s promise to constrain its own discretion in the agreement to enter into it (Weiner)

c. Subjective satisfaction
i. acceptableness of the agreement relies on one party’s discretion if the performance or product is good enough

ii. determination must be in good faith

d. Objective satisfaction
i. acceptableness of the agreement relies on the commercial value or quality, fitness or mechanical utility

ii. determination measured via reasonable person standard

iii. Pre-Existing Duty – consideration is invalid if promisee was going to perform the action for some reason other than for the initial promise

iv. Statute of Frauds – without a written form of a promise, contract, or agreement, actions for the following cannot be maintained or recover damages:
1. UCC items that are more than $500

2. Charging a person for agreements made in consideration of marriage

3. Charging a person on agreements that authorize agents or brokers to purchase real estate

4. Charges against the estate on agreements which cannot be completed before decedent died

5. *Charging person for promises to answer for the debt or obligations of another, unless answering that debt furthered the promisor’s own leading object:

a. When the leading object of the promisor is to subserve some interest or purpose of his own, his promise can be upheld

b. Promise cannot be upheld if the leading object is to become a guarantor for a third party
6. *Real estate disputes

7. *Agreements that cannot be completed within a year

c. Expectancy damages – place the injured party where he would have been had the contract been completed (Thorne, where injured party contracted with a second roofer for more services than the original roofer, and was only able to be compensated for the services it actually wanted from the first roofer instead of everything he paid to second roofer)
i. Common Law – Damages = Loss of Value (LoV) + Other Losses (ICD) – Costs Avoided (CA) – Loss Avoided (LA)

1. Loss of Value – LoV is to be measured by the cost of performance (Radford, Rock Island), unless: 

a. The breach was incidental to the primary purpose of the contract (Peevyhouse)

b. It is economic waste – Restatement (Second) of Contracts, § 346(1)(a)(i)
2. Limits – injured party should only be put in the position he would have been if the contract had been performed, unless in trying to recover from the breach the injured party had no other choice but to choose a more expensive alternative, which would make the additional cost incidental damages.

ii. UCC – expectancy damages for goods

1. § 2-713: Buyer’s Damages for Non-Delivery/Repudiation
a. Damages = contract price – market price + incidental and consequential damages – costs avoided

b. Market price is what it would have been at the time the deal was accepted

2. § 2-712: “Cover”: Buyer’s substitute goods

a. Damages = Cover – contract price + incidental and consequential damages – costs avoided

b. Cover is what buyer paid for substitute goods

3. § 2-708: Seller’s Damages for Non-Acceptance/Repudiation (Neri/Lost Volume Seller)
a. Damages = contract price – market price + incidental damages – costs avoided, where market price is what it would have been when the exchange was tendered

b. If the previous is insufficient, then: Damages = profit from full performance + reasonable overhead + incidental damages – proceeds or payments from resale

c. If seller can prove he is lost-volume seller, he will get the lost profits even he was able if he resold it to another buyer for same price. 
4. § 2-706: Seller’s Resale Including Contract for Resale

a. Damages = contract price – resale price + incidental damages – costs avoided

b. Seller has KP price for $10. Buyer breaches. Seller sells it the next day at $9. Seller gets $1.

5. § 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods

a. Damages = value of good warranted – value of the good accepted + incidental and consequential damages, unless special circumstances show proximate damages of a different amount

b. “warranted” – fair market value unless it is not brought up or cannot be easily determined, which reverts it to contract price

c. Buyer buys grain for $15. Seller delivers bad grain worth $5. Buyer accepts, pay contract price, and later sue for breach of warranty. Grain is now $17 market value. Buyer can only get $15-$5 = $10.  
iii. Role of Profit

1. As part of Loss of Value – was part of the consideration and is recoverable in breach

2. As part of consequential damages – was not part of the consideration and only recoverable if the loss was foreseeable

iv. Reasons for expectancy damages

1. Surrogate Costs Theory – reliance

2. Planning Theory – plans are based on agreements, so breach should be made unprofitable since people lose more than money when an agreement is breached

3. Risk Theory – parties lock in their prices when an agreement is made

a. They don’t know what the future market price will be, and the parties share the risk that their price will still be in their best interests when the agreement is executed

b. Buyer should not be rewarded for reneging on the agreement later because market price drops

III. Promissory Estoppel – (1) a promise (2) which the promisor should reasonably expect to induct action or forbearance on the part of the promisee or a third person which (3) does induce such action or forbearance is binding (4) if injustice can be avoided only by enforcement of the promise. (Restatement (Second) of Contracts, pg. 109)

a. Elements

i. Promise – an offer to perform a certain act in the future

ii. Promisor’s reasonable expectation that promise will induce action or forbearance from promisee or third person
iii. Actual inducement of previously mentioned reasonable expectation

iv. Binding if injustice can be avoided only by enforcement of promise

b. Defenses

i. Conditional promise – condition must be met for promise to be enforced (Local 1330, where workers met their own definition of profitable for the plant, when company used a more inclusive definition of profitable)

ii. Unreasonable reliance (Local 1330, where workers relied on what they believed to be a promise that was made by PR employees, instead of company officers)

iii. Indefinite promise – understanding of the promise must be clear (Local 1330, where workers interpreted company announcements about the need to make plant profitable as a promise, but it was not intended as such)

iv. Termination date on the promise – existence of a deadline

v. Prompt revocation with notice – retraction of the promise

c. EXCEPTIONS – none; trier of fact must determine whether evidence is sufficient to prove the theory or its defenses

d. Remedy is reliance – “The remedy granted for breach may be limited as justice requires.” (Restatement (Second) of Contracts)

IV. Unjust Enrichment – a person who has been unjustly enriched at the expense of another is required to make restitution to the other (Bloomgarden)
a. Elements
i. Quasi-Contract
1. Conferral of benefit to recipient
2. Acknowledgment and appreciation of benefit by recipient

3. Acceptance of benefit under conditions indicating that it would be unjust for the recipient to retain the benefit without compensating the giver.

ii. Implied-in-Fact (falls under AwC or UE?)

1. Services were carried out under such circumstances as to give the recipient reason to understand that:

a. They were performed for him and not some other person, and

b. They were not rendered gratuitously, but with the expectation of compensation from the recipient

2. Services were beneficial to the recipient

b. Defenses

i. Gratuitous promise or gift
1. no expectation of compensation
2. EXCEPTION:  Sparks (where plaintiff managed property belonging to deceased before and after passing in expectation of eventually owning the property, and defendant estate unsuccessfully argued that his services were a gift) test for gratuitous intent
a. Extent of service provided (managing all of deceased’s properties)

b. Closeness of the parties (Counter is Watts v. Watts, where change in relationship of co-habitants allowed for a claim of UE)
c. Length of the time of request

ii. No acceptance

1. Refusing to take possession of the benefit

2. Inducement - Kearns v. Andree, where plaintiff incurred detriment to benefit defendant, but defendant refused to accept it after it was completed to his specification

iii. No benefit – mostly involves death of promisor (Gay v. Mooney, where court ordered estate of the deceased to pay restitution to plaintiff because deceased promised to build a home for plaintiff’s children in exchange for plaintiff caring for deceased, stating that the estate would be unjustly enriched because plaintiff cared for deceased as was part of their oral agreement)

iv. Presence of mutual benefit
v. Keeping the benefit not unjust (Kelley, where defendant could justly retain benefit because it could not be refused or returned)

c. Damages

i. Restitution
1. return of value of benefit to appropriate party, including any subsequent benefit gained from the unjust retention of the original benefit

2. terms of an AwC that lacked mutual assent can be used to determine value of the services (Anderco v. Buildex)

a. At contract stage – unjust enrichment

b. Contract never formed – Restitution for non-benefited party

c. Contract unenforceable – Restitution for non-benefited party

d. Contract breached – Restitution

i. Non-benefited party can sue under AwC (breach) or UE (restitution)

ii. Benefited party can sue under UE (restitution)

ii. Quantum Meruit
1. as much as he has deserved

2. Partial performance warrants partial payment (Posner, where damages could not be awarded because value of service was indivible; Britton, where damages were awarded because value of service was divisible)

V. Moral Obligation – Promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
a. Elements
i. Past performance for or benefit received for promisor

ii. Past performance or benefit received is beneficial for promisor (Mills v. Wyman, where father’s promise to pay the hospital was not enforced because it was his adult son who received the benefit)
iii. Promisor agrees to compensate for the past performance or benefit received (Edson v. Poppe, where defendant promised to pay for a well that plaintiff built at defendant’s son’s request after acknowledging that the well was useful and that he approved of it, but unsuccessfully tried to renege)
b. Defenses

i. Gratuitous promise, gift, or humanitarian act – no expectation of compensation

1. Harrington – promise made by promisor lacked consideration and was unenforceable

2. Webb – promisor took time to consider proper compensation to plaintiff, who saved his life, so there is sufficient consideration to enforce promise

ii. No benefit received
iii. Value disproportionate to the benefit

c. Remedy is limited by what promisor agrees to

VI. Warranties – Statutory obligations

a. Elements (Keith v. Buchanan)

i. Express Warranty

1. any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain, and 

2. any description of the goods which is made part of the basis of the bargain

ii. Implied Warrant for Fitness for a Particular Purpose

1. Buyer has a particular purpose for the good he is seeking, and
2. Seller knows of this particular purpose, and

3. Buyer relies on the seller’s skill or judgment to select or furnish goods suitable for the particular purpose, and

4. Seller knows of this reliance

iii. Implied Warrant for Merchantability

1. Seller is a merchant of the good in question

2. The good in question must be at least as such are fit for the ordinary purposes for which such good is used

b. Defenses

i. Express Warranty – Seller must refute the presumption of an express warranty:
1. Seller was stating an opinion or commendation, versus an affirmation of fact or promise

2. Buyer purchased as is, or waived the right to inspection

3. Buyer inspected the goods before purchase, UNLESS Buyer did not detect the defect during inspection

ii. Implied Warrant
1. Buyer did not rely on seller

2. Seller did not know that Buyer was relying on Seller
