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I. General Principles
a. Role of a Judge

i. Moral force of a judgment is strongest when:
1. Judge does not act on his own, but on the application of one or both of the disputants

2. Judge has no direct or indirect interest in the outcome

3. Judge confines his decision to the controversy before him and does not attempt to regulate the parties’ relations beyond that controversy

4. The case before the judge involves an existing controversy, not the prospect of some future disagreement

5. Judge decides the case solely on the evidence and arguments presented

6. Each disputant is given ample opportunity to present his case

ii. Judge’s excessive involvement in a trial violates due process (Band’s Refuse)

iii. Judge cannot use FRCP to impose settlement between parties (Kothe v. Smith)
b. Constitutional Due Process – requires notice and a right to be heard in meaningful time and a meaningful manner (pg. 32)
i. Primary test – Mathews v. Eldridge, consideration of three factors:

1. Private interests at stake

2. Risk of erroneous deprivation of those private interests

3. Government interests at stake

ii. Applied to prejudgment seizures:

1. interests of the party whose property being seized – very high

2. risk or erroneous deprivation

a. bonds – help reduce risk, but by itself is not sufficient to meet constitutional guarantees

b. hearings – provides highest guarantees that all parties’ interests are preserved

c. judicial officer – person with legal training and certification provides more protection than a court clerk
3. interests of the party who seeks seizure – varies

c. Post-judgment remedies

i. Declaratory relief – court recognition of who is “right” in a legal dispute

ii. Money damages

1. Nominal – miniscule award meant simply to determine who is “right”

2. Compensatory – makes the plaintiff whole

3. Punitive – punishes defendant for malicious and willful conduct

iii. Equitable remedies – orders that compel subject to perform or refrain from a certain action (injunctions, restraining orders, specific performance, etc) where remedies at law (money damages) are insufficient
1. Criteria for injunctions
a. Preliminary

i. Strong likelihood of success on merits

ii. Irreparable harm should preliminary relief be denied

iii. Balance of hardship strongly favors plaintiff

iv. Issuing injunction will advance public interest

b. Permanent

i. Whether plaintiff has succeeded on the merits

ii. Whether plaintiff has an adequate remedy at law

iii. Whether he risks imminent irreparable harm

iv. Whether the balance of hardships weighs against the issuance of an injunction

v. Whether an injunction would serve the public interest

vi. Whether the court can practically administer an injunction

2. Enforcing equitable decrees

a. Criminal contempt

i. violation of courts order punished as a crime, where punishment can be imprisonment or a fine paid to the court

ii. because it is treated as a criminal charge, defendant is ensured the same rights as those accused of a crime (jury trial, proof beyond a reasonable doubt, etc)

b. Compensatory civil contempt – defendant is ordered to pay plaintiff an amount sufficient to cover the harm caused by defendant’s breach of a court order

c. Coercive civil contempt – penalties levied on the defendant that are conditioned on if they violate the decree (imprisonment until defendant complies, fines per day until defendant complies)

d. Costs of litigation

i. “American Rule” – prevailing party may recover limited court costs, but not attorney’s fees unless there are exceptions

ii. Venegas v. Mitchell
1. 42 U.S.C. § 1988 allows prevailing party to recover attorney’s fees in civil rights cases (recognized exception)
2. Even if court awards attorney’s fees, it will not supplant any independent agreement written between the attorney and his client
iii. Alternative Dispute Resolution (ADR)

1. Negotiation and settlement promotion

2. Third party intervention

a. Mediation

b. Arbitration
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II. Purpose

a. Just, speedy, and inexpensive determination

b. One form of action – civil and equity combined

III. Pleading

a. Plaintiff’s pleading
i. Pleading requirements – Rule 8(a)
1. short and plain statement of jurisdiction

2. short and plain statement showing that the pleader is entitled to relief 
3. demand for the relief sought

ii. Reasons

1. provides notice to the defendant

2. provides notice to the court

3. deciding the merits – providing enough facts where the law can be applied

iii. Specificity

1. Notice pleading – must establish the legal claim that you are making

a. if you are trying to overturn legal precedent or establish new meaning or new interpretations, must state so clearly

b. must recognize the law that applies to your situation

2. Judge decides whether the pleading is specific enough

3. Rule 12(e) – motion for a more definite statement – may be employed if a party believes that the pleading is not detailed enough
4. HEIGHTENED REQUIREMENTS FOR SPECIFICITY:  substantive sufficiency
a. Rule 9(b) – when making accusations of scienter (fraud, mistake, condition of mind), facts establishing scienter must be plead with particularity

b. Public Securities Litigation Reform Act – enacted as a check against abusive litigation in public securities

iv. Consistency and honesty in pleading – Rule 8(d)
1. Parties may plead in the alternative, even if the theories are legally inconsistent

2. McCormick v. Kopman
v. Avoiding sanctions – Rule 11

1. (a) – every submission requires a signature

2. (b) – signature is a promise that submissions are:

a. not meant to delay proceedings

b. based on good law and not frivolous, or clearly states intent to reverse previous law or principles

c. based on good facts

d. asserts good viable denials

3. (c) – sanction

a. can be levied against the attorney, client, or both

b. safe harbor – offending party has 21 days to correct the conduct

c. can be something besides money

d. must be directed to deter specific behavior and must be specified

4. Rule 11 does not apply to discovery

vi. Current applications of pleading
1. Conley (no set of facts) has been overturned by Bell Atlantic – raised specificity required for general pleading
2. Iqbal – reinforced heightened general pleading requirements

b. Defendant’s response

i. Pre-answer motions under Rule 12

1. Defense pre-answer motions – 12(b)
2. Rule 12(g) – pleader must assert its pre-answer and defense motions at once, or lose the chance to assert disfavored defenses again

a. Disfavored defenses – Rule 12(h)(1)

i. Lack of personal jurisdiction – Rule 12(b)(2)

ii. Improper venue – Rule 12(b)(3)

iii. Insufficient process – Rule 12(b)(4)

iv. Insufficient service of process – Rule 12(b)(5)

b. Favored defense – Rule 12(h)(2) (can be asserted during pleading and trial)

i. Failure to state a claim upon which relief can be granted – Rule 12(b)(6)
1. A challenge to legal sufficiency of the pleading

2. In deciding whether or not to dismiss, judge must assume that all of the assertions of the nonmoving party are true

3. Inferences and ambiguities are tilted toward the plaintiff

ii. Failure to join an indispensable party – Rule 12(b)(7)

iii. Failure to assert a defense to a claim

c. Most favored defense – Rule 12(h)(3) – lack of subject-matter jurisdiction (Rule 12(b)(1)) can be asserted anytime

ii. Failure to answer and entry of default judgment – Rule 55

1. (a) defendants who don’t answer pleadings will automatically lose

2. (b) entering default procedurally

a. Court clerk can enter default judgment if amount due to plaintiff can be certainly computed, unless

i. Plaintiff is a minor

ii. Plaintiff is incompetent

b. all other default judgments must be entered by the Court
i. carries precedential weight

ii. can be set aside b Rule 60(b)

iii. Defendant’s answer – Rule 8(b)

1. Admit, deny, or claim without information
a. Admit – allegation taken as fact and not in dispute

b. Deny – allegation becomes focus of litigation

i. Specific – denies particular portions of the claim

ii. General – denies each and every portion

iii. Qualified general – denies all averments with exceptions

c. Without information

i. same effect as denial, but allows the assertion of alternative answers

ii. cannot change to a denial without cause

2. Affirmative defenses must be asserted in the answer – Rule 8(c)

3. Counterclaims and crossclaims

a. Compulsory counterclaims
i. arises from the same transaction

ii. Court can hear it even without jurisdiction because it arises from one set of facts
b. Permissive counterclaims

i. involves the same parties but arises from a different transaction

ii. Court cannot hear permissive counterclaims without jurisdiction

c. Other pleading considerations

i. Voluntary dismissal
1. plaintiff can dismiss its own case without court approval anytime before an answer is received by filing a notice of dismissal

2. Notice of dismissal can only be set aside through Rule 60(b)

3. If an answer was submitted, plaintiff can only dismiss its own case if all parties stipulate or if plaintiff agrees to court-imposed conditions

ii. Amendments to pleadings – Rule 15(a)
1. Party may amend its pleading anytime before the answer is served and the action is not yet on the trial calendar

2. Other amendments require opposing party’s consent or court’s leave

iii. Relation-back

1. Allows amended pleadings to maintain validity regardless of statute of limitations, as long as the original pleadings were still valid under statute of limitations
2. Rule 15(c)(1) – amendments may relate back when
a. (A) There is a law allowing it

b. (B) Amendment asserts a claim or defense that arose out of the same conduct, transaction, or occurrence set out in the original pleading; or

c. (C) it will change the name of the parties, which is allowable as long as:

i. 15(c)(1)(B) is satisfied, and

ii. the new party received notice that it will not be prejudiced in defending the action, and
iii. the new party knew or should have known that it would have been sued but for the mistake of the plaintiff

IV. Establishing the structure and size of the dispute

a. Proper parties

i. Rule 17(a) – actions must be prosecuted in the name of the real party in interest

ii. Fictitious names are allowed if the plaintiffs must divulge personal information of the utmost intimacy and/or they had engaged or want to engage in prohibited activity

b. Joinder of claims – Rule 18(a)

i. plaintiff may file as many claims as it wants against the defendant, even if they are unrelated

ii. court may sever the claim for convenience, to avoid prejudice, or to expedite and economize

c. Permissive joinder of parties – Rule 20

i. All parties may join in 1 action as plaintiffs, or plaintiff can make multiple parties co-defendants to his claim if:

1. claims arise from the same transaction, occurrence, or series of transactions or occurrences, and

2. there is a common question of law or fact

ii. Court may sever the parties to prevent delay or prejudice

d. Compulsory joinder of parties – Rule 19

i. Necessary parties – suit may not move forward without them because

1. complete relief cannot be granted without the absent party

2. the party has an interest in the action and that party’s absence would

a. impair their ability to protect that interest

b. leave multiple or inconsistent obligations to parties already in the suit

ii. Indispensable parties – when joinder is not possible without destroying the court’s jurisdiction over the case, court must consider 4 factors before deciding whether to dismiss the case:

1. extent of prejudice to the absentee, or those parties already present

2. extent to which prejudice can be lessened or avoided

3. adequacy of judgment rendered in party’s absence

4. whether plaintiff will have an adequate remedy at law if dismissed for nonjoinder

e. Impleader – Rule 14 – Defendant may bring in a new party who may be liable for plaintiff’s claim against the defendant

f. Counterclaims and Crossclaims – Rule 13

i. (a) Compulsory counterclaims – defendant must assert any claims it has arising from the same transaction that plaintiff’s pleading is based on, or waive its right to them

ii. (b) Permissive counterclaims

1. defendant may file as many counterclaims as it wants against the plaintiff, even if they are unrelated

2. court may sever the counterclaims for convenience, to avoid prejudice, or to expedite and economize

iii. (g) Crossclaims – allows claims against a co-party (i.e., co-plaintiff, co-defendant, or co-third-party defendants), as long as they arise out of the same transaction that is the subject matter of the original action or counterclaim, or to any property that is the subject matter of the original claim 

iv. (h) Parties to the suit may add additional parties to its additional claims and vice versa, as long as Rule 20 is not violated
g. Interpleader – Rule 22 and 28 U.S.C § 1335

i. Allows defendants to require all potential plaintiffs to assert their claims simultaneously so that defendant does not have to face repetitive or duplicate law suits

ii. Rule 22

1. requires complete diversity – no plaintiff can reside in the same state as the defendant

2. Minimum $75k in dispute

iii. 28 U.S.C. § 1335

1. requires minimal diversity – at least 2 claimants from 2 different states

2. minimum $500 in dispute

h. Intervention – Rule 24

i. Rule is established primarily for third parties that want to get involved in a suit between 2 other parties

ii. Compulsory intervention – third party must be allowed to join as either plaintiff or defendant if

1. it has unconditional right to intervene by law, or

2. claims an interest in the suit and is so situated that not allowing it to intervene would impair or impede its ability to protect its interest, unless existing parties adequately represent that interest

iii. Permissive intervention

1. court has discretion on whether or not it will allow third party to intervene

2. 3 factors considered by the court:

a. Whether third party has a significant protectable interest in the case

b. Whether a ruling without the third party could impair or impede its ability to protect that interest (cases of first impression play strongly in this factor)

c. Whether the parties already in the suit adequately represent the third party’s interest

i. Class actions – Rule 23

i. Pre-requisites

1. Class is too big for joinder

2. Common questions of law or fact among class members

3. Claims of the class representatives are typical of those of the class

4. Class representatives adequately represent class members

ii. Class actions may be maintained if
1. (b)(1) prosecuting individual cases would 
a. result in inconsistent or varying results, or

b. rulings in the first cases arriving for that class would impair or impede the ability of other class members to protect their interests

2. (b)(2) the party opposing the class has acted or refused to act in a way that impacts the entire class

3. (b)(3) there are common questions of law or fact that predominate over any questions that pertain only to individual members, and that a class action is superior to other methods of adjudication

a. Notice and opt-out rights are required for (b)(3) class actions

b. No such requirement exists for (b)(1) or (b)(2) class actions

V. Discovery – obtaining information for trial 

a. Rule 26(b) – scope of discovery

i. Any non-privileged matter

ii. That is relevant

b. Discovery devices

i. Initial disclosure – Rule 26(a)

ii. Request for production of documents – Rule 34

iii. Interrogatories – Rule 33

iv. Depositions

1. Rule 27 – deposition to perpetuate testimony

a. Used before lawsuit is filed or before info is expected to be gathered

b. Urgent reason to believe that the information may be lost

2. Rule 28 – persons before whom depositions may be taken

3. Rule 29 – parties can agree or stipulate in advance about deposition procedures

4. Rule 30 – deposition by oral examination

5. Rule 31 – deposition by written examination

6. Rule 32 – use of depositions in court proceedings

v. Physical or mental evaluation – Rule 35

