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DISCOVERY
I. Attorney Client Privilege

a. Elements

i. Where legal advice of any kind is sought

ii. from a professional legal advisor in his capacity as such,

iii. the communications relating to that purpose,

iv. made in confidence

v. by the client,

vi. are at his instance permanently protected

vii. from disclosure by himself or by the legal advisor,

viii. except the protection be waived.

b. For corporations, a communication by a corporation’s employee to the corporation’s attorney is protected by the attorney-client privilege if the communication is:

i. about matters within the scope of the employee’s employment and

ii. was obtained for the purpose of providing legal advice to the corporation.
II. Rule 26(g) – Sanctions

a. Generally should be applied if one party intentionally seeks to deny the other discoverable information

b. Willfullness is the standard

III. Rule 37 – Motion to Compel

a. Party may employ Rule 37 once it has made a good faith effort to get the information it seeks.  Motion must be made where the case is being heard.

b. Party may be sanctioned for failing to observe the court’s order.

MOTION TO DISMISS vs. SUMMARY JUDGMENT vs. DIRECTED VERDICT

I. General Principles – Burden of proof has 2 meanings

a. Burden of persuasion

a. The duty to convince the fact-finder of one’s position

b. Generally falls to the one who will lose his or her case if the judge is equipoise between that party and his or her opponent

b. Burden of production

a. The duty to submit enough evidence that a reasonable fact-finder could find for one’s position

b. Falls on different parties at different stages

c. Burden shifting

1. meeting one’s burden of production means that a reasonable fact finder could find for it

2. surpassing one’s burden of production means that the burden now falls to the opponent, who must prove why his or her case is still reasonable

II. Motion to Dismiss – Rule 12(b)(6)

a. Generally focuses on whether the claims are sufficiently presented to begin the litigation process without evaluating the strength of the evidence itself

b. In a Rule 12 motion, matters outside the pleadings and not excluded by the judge should not be introduced.  If it is, the Rule 12 motion will be treated as a motion for summary judgment. – Rule 12(d) 

III. Summary Judgment – Rule 56

a. Occurs prior to trial

b. Evidence is evaluated by the judge to determine whether the non-moving party has met its burden of production before going to trial.

c. 3 approaches to summary judgment

a. Moore Approach – Nonmovant only needs to respond to a summary judgment motion if the movant establishes the truth of his or her position, regardless of whether movant would have the burden of production at trial

b. Louis Approach – Nonmovant must respond if movant meets a burden of production or demonstrates through discovery the absence of an essential element

c. Currie Approach – The burden of production for summary judgment should match the burden of production for a directed verdict

IV. Directed Verdict (aka judgment as a matter law; judgment n.o.v.) – Rule 50

a. Occurs after the claiming party has presented all of its evidence

b. Evidence is evaluated by the judge to determine whether the claiming party has met its burden of production without considering the other party’s evidence.
TRIAL

I. Phases of Trial

a. Jury selection

b. Opening Statements

c. Presentation of Evidence

i. Sequence - the party with the burden of proof usually goes first

ii. Manner of presentation – Witnesses must explain to the jury what they saw, though the witness is questioned by the lawyers.

1. This allows the court to consider objections that opposing counsel may present to the witness or his or her statements

2. The lawyer must ask “non-leading” questions

iii. Exclusion of evidence – any evidence that tends to make a fact or consequence more or less likely is relevant, but relevant may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury

1. Rule 403 – gives the court the tools to prevent the jury from hearing evidence that may be relevant, but would lead them to rule on the case for reason other than the facts

2. Rule 404 – character evidence against the defendant is barred in criminal trials, but character evidence is admissible against witnesses who testify

3. Competence – witnesses may only testify to what they know within their personal knowledge

4. Hearsay – not allowed for the same reasons determining competence

5. Privileges – certain relationships are protected for policy reasons (attorney-client, spousal, etc)

6. Need to object – evidence that may violate rules of evidence are allowed unless someone objects

iv. Motion for judgment as a matter of law

1. Any party may move for judgment as a matter of law once the opposing party has presented its evidence

2. This motion claims that the opposing party has not met its burden of production

3. If the court agrees, the case is dismissed and does not go to trial

d. Argument

e. Instructions

f. Jury Deliberation and Verdict

g. Post-Trial Motions and Judgment

i. JNOV – judgment notwithstanding the verdict

1. The losing party may ask the court to enter verdict for it, even though the jury found for the other party

2. The losing party must have made a motion for judgment as a matter of law prior to trial

ii. Motion for a new trial

1. The losing party may ask the court to set aside the verdict and order a new trial

2. The judge may issue a remittitur or additur, where the judge will order a new trial unless the winning party agrees to a modification of damages.

II. Right to Jury Trial
a. Generally, legal claims preserve right to jury and equitable claims do not preserve the right to jury

b. Two-prong test discussed in Curtis, Tull, and Terry still exists

i. Historical analysis

ii. “Legal” vs “equitable” relief

c. Can Congress enact a law precluding jury trial and assign it to an administrative agency?  Yes.

i. Many decisions are made in administrative agencies (EPA, SEC, etc)

ii. Assigning statutory rights to administrative agencies are constitutional as long as Congress does not usurp private causes of action that would have entitled the violated to demand a jury trial

d. complex cases – there is no complexity exception in federal courts

e. jury size – The debate is that civil trials should not require 12 jurors or unanimity

i. Jurors as small as 6 members has been deemed constitutional

ii. Unanimity is required for 6 members, but for larger juries, local rules apply

JUDGMENT AS A MATTER OF LAW

I. Summary Judgment v. JML

a. Summary Judgment

i. Pre-trial

1. used before case goes to trial

2. when the motion is made, the mover is essentially arguing that “no reasonable jury could rule against me”

ii. If there are no issues of fact, the judge may rule on the legal matters and decide the case

b. JML

i. Post-trial

ii. Mover is still claiming that “no reasonable jury could rule against me”

II. History

a. Motion for directed verdict – Movant claims that “no reasonable jury, after viewing the trial that has just occurred, could not rule against me”

i. Now found under FRCP 50(a)

1. “If a party has been fully heard…”

a. Defendant may make the motion once the plaintiff finishes or once it finishes presenting its own case (or both – renewal)

b. Plaintiff may only make the motion once the defendant has presented his or her case

c. No party needs to move for summary judgment as a pre-requisite

ii. Motion may be made any time before the case is sent to the jury

iii. Generally utilized if trial goes poorly for one side

b. Motion for a judgment notwithstanding the verdict (now called a renewed motion for JML – Rule 50(b))

i. Utilized for those cases where a jury makes irrational decisions

ii. Motion for JML (Rule 50(a)) must be made prior to this motion.

1. If made, the motion is made to the same judge who presided over the case

2. 3 things the judge can do

a. Uphold the final verdict

b. Throwing out the verdict and ordering a new trial

c. Grant the motion, which means that the movant wins

c. If JNOV is granted, the judge should also rule on the motion for a new trial, assuming one is made

i. No motion for a new trial is necessary

ii. The argument is that no reasonable jury could have ruled against the movant

iii. Conditional grants

1. If trial court granted a conditional motion for a new trial, then a new trial must commence if appellate court reverses the verdict unless the appellate states otherwise

2. If trial court denied motion for a new trial, that decision may be appealed

d. Appellee may include as part of his appellate brief a motion for a new trial should the appellate court reverse the lower court.

MOTION FOR A NEW TRIAL

I. May be made for any procedural issues that impact the adjudication of the case (judge fell asleep, juror violated sequestration, juror is compromised, etc)

II. Remittitur

a. Reducing a damage award given by a jury

b. Though frowned upon, it is allowed because the award is still within the amount that the jury found.

III. Additur

a. Increasing a damage award given by a jury

b. Completely barred, because expanding upon an award given by the jury usurps the role of the jury.

PERSONAL JURISDICTION ANALYSIS
I. Types of proceedings

a. In personam

i. determines if a party is liable for or not the claims of the suit against it

ii. requires personal service, which can be satisfied even if the party to be served is merely passing through to state on the way to another destination (personal service on a plane over a state’s territory is sufficient for jurisdiction)

iii. aka “transient” jurisdiction

b. In rem

i. Determines the interests of parties located within the jurisdiction that does not assign personal liability.

ii. Personal presence and service is not required for proceedings in rem, but any adjudication of property in this proceedings is limited to the adjudication of rights in that specific property only

iii. Pure vs. “In the nature of”

1. Pure – binds the rights of everyone in the disputed property (quieting title, conferring ownership of property to a specific entity or entities against all other claims in the world)

2. “In the nature of” rem – settles the dispute over property only between specific parties and does not extinguish any other potential claim

a. Because it deals with rights and obligations between parties, the court can adjudicate it either as in rem or in personam

b. courts generally pick the path that gives it jurisdiction

i. property in state but D not subject to service – court may adjudicate as in rem

ii. property out of state but D is subject to service – court may adjudicate as in personam

3. Quasi-in rem

a. not to be confused with “in the nature of”

b. Here, D is not subject to service, but property is in state.

c. The proceeding is purely in personam, but the court may attach D’s property to the case for whatever judgment may come.

i. P may file suit in another jurisdiction, and if P wins, P’s award may be granted through D’s attached property

ii. D may make a “limited appearance,” which means that D can appear to defend against a quasi-in rem proceeding without consenting to full in personam jurisdiction.

II. Traditional

a. Consent

b. Waiver – not challenging personal jurisdiction
c. Domiciliary
d. Personal service in the forum State

i. No fraudulent inducement

ii. For corporations, jurisdiction may be established by:

1. state of incorporation

2. principle place of business

a. nerve center

b. nexus of activity
III. Modern

a. Long-arm statutes

b. Minimum contacts
i. Purposeful availment

1. Stream of commerce – nonresident businesses may be brought under a state’s jurisdiction as long as

a. that business is directing its product to that forum state

b. that business derives substantial benefit from the forum state

c. Stream of commerce PLUS – stream of commerce plus intent to target the forum State

2. Effects Test – D should be held accountable if he knew that his conduct would cause injury in the forum state

3. Traditional establishment of jurisdiction also applies here.

ii. Fundamental notions of fair play and substantial justice

1. Factors

a. Burden on the defendant

b. Interest of the forum state

c. Plaintiff’s interest in obtaining relief

d. The intrastate judicial system’s interest in inefficiency

2. General vs. specific jurisdiction

a. Specific – where jurisdiction is established because the suit originates from an event that occurred in the forum state

b. General – where jurisdiction must be established by meeting the standards needed to establish jurisdiction

c. Court cannot establish jurisdiction over a nonresident if their presence in the forum state is random and sporadic, unless the suit originated from something that occurred while the nonresident was in state.
TRANSFER OF VENUE (Forum Non Conveniens)
I. § 1404 – Change of Venue

a. (a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought. 

b. (b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of the United States may be transferred under this section without the consent of the United States where all other parties request transfer. 

c. (c) A district court may order any civil action to be tried at any place within the division in which it is pending. 

d. (d) As used in this section, the term “district court” includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term “district” includes the territorial jurisdiction of each such court. 
II. § 1406 – Cure or Waiver of Defects

a. (a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

b. (b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue. 
III. § 1407 – allows for consolidation of actions
IV. Private/Public factors anaylsis (Gilbers Test)
a. Factors for private interest

i. Relative ease of access to sources of proof

ii. Availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses

iii. Possibility of view of premises, if view would be appropriate to the action

iv. And all other practical problems that make trial of a case easy, expeditious and inexpensive

b. Public factors

i. Administrative difficulties flowing from court congestion

ii. The local interest in having localized controversies decided at home

iii. The interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action;

iv. The unfairness of burdening citizens in an unrelated forum with jury duty
ESTABLISHING SUBJECT MATTER JURISDICTION
I. § 1332 – Diversity of citizenship; Amount in controversy; Costs

a. (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—

i. (1) citizens of different States;

ii. (2) citizens of a State and citizens or subjects of a foreign state;

iii. (3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

iv. (4) a foreign state…as plaintiff and citizens of a State or of different States

v. For the purposes of this section…an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled

1. (added after Mas v. Perry was decided)

2. (The statutory change to § 1332 recognizing alien’s state of citizenship as the one in which he resides was intended to prevent suits in federal court based on diversity of citizenship or alienage when  the parties, one a state and one a lawful permanent resident (LPR), were both domiciled in the same state.  However, courts have differed over whether that means that aliens may sue each other in federal court)

b. (b) Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.

c. (c) For the purposes of this section and section 1441 of this title— 

i. (1) a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any State by which the insurer has been incorporated and of the State where it has its principal place of business; and
ii. (2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent.
II. Analysis of § 1332

a. Diversity

i. Mas v. Perry
1. Complete diversity of citizenship is required by the time the complaint is filed, and jurisdiction is unaffected by later changes in citizenship.

2. To be a citizen of a State within the meaning of § 1332, a natural person must be both a citizen of the United States, and a domiciliary of that State.  For diversity purposes, citizenship means domicile; mere residence in the State is not sufficient.

3. A person’s domicile is the place of his true, fixed, and permanent home and principle establishment, and to which he has the intention of returning whenever he is absent therefrom.  A change of domicile may be effected only by a combination of two elements:

a. Taking up residence in a different domicile with

b. The intention to remain there 

ii. Determining citizenship of different entities

1. To determine a corporation’s principal place of business, most courts apply the “total activity” test

a. Nerve Center test – the place where the activities of the corporation are controlled and directed

b. Locus of Operations – location of the corporation’s actual physical operations

2. To determine citizenship of an unincorporated association, the citizenship of all members of the association must be considered.  United Steelworkers of America v. R.H. Bouligny, Inc, 382 US 145

3. Limited partnerships are not treated like corporations, and the citizenship of the partners is used to determine citizenship for diversity jurisdiction.  Carden v. Arkoma Associates, 494 US 185 (1990)

4. For business trusts, only the citizenship of the trustees need to be considered.  Navarro Savings Ass’n v. Lee, 446 US 458 (1980)

5. A law firm organized as a corporation will be treated as a corporation.  Cote v. Wadel, 796 F.2d 981 (7th Cir. 1986)
iii. Curing diversity defects
1. Dismissing complaints against non-diverse defendants allows the defect to be fixed, unless that party is indispensable
2. Discharging non-diverse plaintiffs will not cure diversity defects, even if minimal diversity had been met throughout the process.
b. Amount in controversy - $75k
i. Punitive damages may be considered in determining whether the minimum amount in controversy has been met

1. but only if plaintiff has alleged facts that will give rise to punitive damages of that amount.

2. SCOTUS has suggested that punitive damages should rarely exceed a 4-1 ratio in comparison with compensatory damages.

ii. Claims for emotional distress

1. May be included to satisfy the monetary threshold provided that the plaintiff himself or herself has suffered relatively significant personal injuries

2. Where plaintiff suffers no personal injury herself, courts may be less willing to presume large, attendant emotional distress
iii. Level of scrutiny

1. Whether a claim meets the required minimum amount in controversy should be determined at the time of filing
2. Affirmative defenses should not bear on the determination because they can be waived and may not be applied to the case
3. For nonmonetary relief, like injunctions and so on, courts are split over whether the value of the relief may be determined by the plaintiff, defendant, or both in the minimum amount in controversy inquiry

iv. Joinder rules and minimum required amount in controversy
1. Plaintiff can aggregate the value of all of his claims against a particular defendant
2. Multiple plaintiffs cannot aggregate their claims against a particular defendant
3. § 1332(d)(2) – The district courts shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interests and costs, and is a class action in which—
a. (A) any member of a class of plaintiffs is citizen of a State different from any defendant; (minimum jurisdiction)
b. (B) any member of a class of plaintiffs is aforeign state or a citizen or subject of a foreign state and any defendant is a citizen of a State; or
c. (C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or subject of a foreign state.

v. Generally speaking, counterclaims may not be included in the determination of whether the minimum requirement for amount in controversy is met, but there are disagreements over this.

III. Federal Question
a. 28 USCA § 1331 – Federal Questions: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States

b. There is no jurisdictional hierarchy, even if personal jurisdiction can be waived and subject matter jurisdiction cannot.

c. The Well-Pleaded Complaint Rule

i. Generally, federal question defenses are not sufficient to justify federal question jurisdiction, but this is not a hard and fast rule.

ii. Federal question defense can be sufficient to remove a suit to federal court:

1. 28 USC § 1442 – federal officer and agency defendants

2. § 1442a – members of the armed forces

3. § 1443 – defendants who cannot enforce their civil rights in state court

iii. Federal question counterclaims are also insufficient to confer federal jurisdiction to plaintiff’s suit.

d. Federal courts derive their appellate jurisdiction from 28 USCA §§ 1253-59

i. Does not rely on a well-pleaded federal question on the face of the state court complaint, but on the existence of a dispositive federal question in a final state court judgment.

ii. State court judgments may turn on federal law, even where the complaint was based entirely on state law and the federal issues were introduced into the case by way of defense or counterclaim.

e. Preemption

i. Has been recognized as a federal question defense that allows removal to federal courts

ii. Complete preemption

1. where federal government can designate any particular area as federal in nature and automatically bringing it under federal jurisdiction, such as violations of a contract between an employer and a labor organization 

2. 2 factors

a. the statue at issue must completely preempt state law causes of action

b. it must create a federal cause of action that Congress regarded as the exclusive basis for seeking to remedy the conduct at issue in the complaint

f. Artful pleading

i. Generally, plaintiff is free to rely solely on state law grounds and thereby defeat federal jurisdiction.

ii. However, SCOTUS has held that artful pleading cannot be used to avoid federal jurisdiction.

iii. The court refined this rule by holding that unless there is a completely preemptive federal statute, the well-pleaded complaint rule precludes consideration of claims the plaintiff has declined to raise.
REMOVAL – refer to big outline

ERIE DOCTRINE ANALYSIS

I. Rules of Decision Act § 1652

a. States: the laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.
b. ID the conflict.  If the claim is clearly based in state or federal law, apply the appropriate law.
II. Where the applicable law to the conflict is not clear, determine whether the claim is substantive or procedural.  Erie Railroad Co. v. Tompkins.  Apply federal law that is applicable (federal law trumps state law)

a. If clearly substantive – apply state law
i. Statutes of limitations
ii. Elements of claim/defense
iii. Choice of law rules
b. If clearly procedural – apply federal law and FRCP

i. Rules Enabling Act § 2052

1. (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrate judges thereof) and courts of appeals.
2. (b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.
3. (c) Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title.

ii. Case law

1. Hannah
2. Burlingame
c. Where it is unclear, i.e. procedural matters that have a substantive effect, apply tests created by SCOTUS

i. Erie – federal courts sitting in diversity must apply state law

ii. York – Outcome Determinative Test – If the application of federal law would substantially effect the outcome of the case, state law should apply

iii. Byrd – Balancing Interest Test – Weigh interests of state court applying state law against federal court applying federal law
iv. Hannah – Forum Shopping Test
1. Deter forum shopping

2. Deter inadequate application of law
